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THE  COMPLAINT 


The  complainant  in  this  case  is  a  black  person  of  Trinidadian  origin. 
The  respondent  is  a  manufacturer  of  dentures.    The  complainant  was 
employed  by  the  respondent  on  its  production  line  for  three  periods  of 
varying  length  totaling  approximately  7  years  between  1970  and  1979, 
namely  ,  1970-73,  1974-75,  and  1976-79.    He  was  dismissed  by  the  respondent 
on  July  20,  1979.    Following  that  dismissal,  he  initiated  the  complaint 
viiich  gave  rise  to  this  hearing  alleging  that  he  was  dismissed  or  subjected 
to  a  discriminatory  term  or  condition  of  employment  on  account  of  his  race, 
colour,  nationality,  ancestry,  or  place  of  origin,  contrary  to  section 
4(1) (b)  and  (g)  of  The  Ontario  Human  Rights  Code,  now  being  R.S.O,  1980, 
c.  340. 

The  complainant  was  dismissed  approximately  eight  months  after 
another  production  worker,  Mr.  C.  Roussos,  was  promoted  to  be  his  supervisor. 
Mr.  C.  Roussos  replaced  Mr.  Ash,  who  had  been  the  supervisor  for  several 
years  and  who  had  been  responsible  for  hiring  the  complainant  for  his  last 
two  periods  of  employment  with  the  respondent. 

It  was  the  complainant's  view  that  he  had  given  the  respondent  no 
cause  to  dismiss  him,  giving  rise  to  an  inference  that  the  dismissal  was 
due  to  his  race,  colour,  or  some  other  prohibited  ground.     In  his  mind, 
this  discrimination  was  related  to  the  promotion  of  Mr.  C.  Roussos  who 
was  of  Greek  origin  and  appeared  to  the  complainant  to  be  favouring  other 
employees  of  Greek  origin. 
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The  respondent's  position,  on  the  other  hand,  was  that  the 
complainant  had  not  been  doing  the  job  required  of  him.    He  was  dismissed 
when  he  continued  to  fail  to  do  the  job  and  rejected  the  respondent's 
offer  of  a  different  production  job.    According  to  the  respondent's 
representatives,  race,  colour  ox  other  prohibited  grounds  had  played  no 
part  in  the  dismissal . 

I  am  satisfied  that  the  primary  reason  for  the  complainant's  dis- 
missal was,  in  fact,  unsatisfactory  work  performance.    It  seems  clear 
that  a  back -log  of  work  existed  on  a  continuing  basis  at  the  complainant's 
position  on  the  production  line,  which  involved  duplicating,  casting  and 
investing.    The  complainant  was  unable  to  eliminate  the  back-log,  although 
instructed  to  do  so  by  his  supervisor. 

It  is  possible,  of  course,  that  the  demand  that  the  complainant 
eliminate  the  back-log  was  in  itself  discriminatory.    IVhile  other  employee 
in  the  same  position  appeared  to  have  been  able  to  do  the  job  without  a 
continuing  back-log,  one  witness,  Mr.  Lett,  testified  that  the . respondent 
experienced  unusually  heavy  demand  at  the  time  in  question.    The  other 
witnesses  for  the  Commission  had  no  clear  idea  of  the  volume  of  the  respon 
dent's  production  at  any  time,  while  the  respondent's  witnesses  testified 
that  production  had  been  fairly  constant  for  the  last  several  years.  On 
the  balance  of  probabilities,  I  am  unable  to  find  that  excessive  demands 
were  made  of  the  complainant  or  that,  even  if  the  demands  were  excessive, 
they  were  any  different  from  demands  made  on  other  employees  in  the  same 
position. 

This  does  not  dispose  of  the  matter,  however.     A  violation  of  the 


Human  Rights  Code  occurs  if  part  of  the  reason  for  an  employer's  action 
is  a  prohibited  ground  of  discrimination:     see  R_.  V.  Bushnell  Communications 
Ltd.   (1973),  1  O.R.   C2d)  442  (H.CJ,  affirmed  (1974),  4  O.R.   (2d)  288  (C.A.). 
Thus,  it  is  necessary  to  consider  whether  a  prohibited  factor  was  involved 
along  vd.th  the  primary  factor    of  work  performance. 

The  only  direct  evidence  of  discrimination  in  this  case  was  that  on 
occasion  Mr.  C.  Roussos  had  used  racial  slurs  tov^ards  blacks.    However,  it 
was  very  unclear  whether  this  occurred  with  any  frequency  or  whether  its 
use  was  anything  other  than  an  attanpt  at  humour,  albeit  rather  tasteless 
humour.    There  was  not  sufficient  evidence  for  me  to  base  a  finding  that 
Mr.  C.  Roussos  bore  any  ill  will  towards  blacks  or  subjected  them  to  racial 
harassment  as  a  condition  of  employment.    Moreover,  in  so  far  as  the  dispute 
was  over  dismissal,  rather  than  subjection  to  racial  harassment  in  the 
workplace,  this  evidence  was  itself  circumstantial  rather  than  direct.  It 
does  not  necessarily  follow  that  an  attitude  of  prejudice  will  translate 
itself  into  discriminatory  action.     A  basic  premise  of  human  rights  codes 
is  that,  even  if  attitudes  cannot  be  changed  by  the  law,  the  manifestation 
of  attitudes  through  active  discrimination  can  be  controlled.  IVhile  it  was 
clear  that  Mr.  C.  Roussos  did  on  occasion  make  use  of  racial  slurs  towards 
blacks,  it  was  not  sufficient  to  persuade  me  that  he  was  likely  to  have 
actually  discriminated  against  the  complainant  and  I  make  no  finding  on 
that  basis. 

As  is  usually  the  situation  in  human  rights  cases,  this  leaves  the 
case  to  be  decided  on  the  basis  of  inference  from  purely  circumstantial 
evidence.    The  accepted  legal  standard  of  proof  in  such  a  case  is  set  out 
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in  Kennedy  v.  Mohawk  College  (Ontario  Board  of  Inquiry,  Borins,  1973),  at 

4-5,  as  follows: 

Discrimination  on  the  grounds  of  race  or  colour  are 
frequently  practised  in  a  very  subtle  manner.  Overt 
discrimination  on  these  grounds  is  not  present  in  every 
discriminatory  situation  or  occurrence.     In  a  case  where 
direct  evidence  of  discrimination  is  absent,  it  becomes 
necessary  for  the  Board  to  infer  discrimination  from 
the  conduct  of  the  individual  or  individuals  whose  conduct 
is  in  issue.    This  is  not  always  an  easy  task  to  carry  out. 
The  conduct  alleged  to  be  discriminatory  must  be  carefully 
analysed  and  scrutinized  in  the  context  of  the  situation 
in  \Aich  it  arises.    In  my  view,  such  conduct  to  be  found 
discriminatory  must  be  consistent  with  the  allegation  of 
discrimination  and  inconsistent  with  any  other  rational 
explanation.    This,  of  course,  places  an  onus  on  the  person 
or  persons  whose  conduct  is  complained  of  as  discriminatory 
to  explain  the  nature  and  purpose  of  such  conduct.  It 
should  also  be  added  that  the  Board  must  view  the  conduct 
complained  of  in  an  objective  manner  and  not  from  the  subjective 
viewpoint  of  the  person  alleging  discrimination  whose  inter- 
pretation of  the  Lmpugned  conduct  may  well  be  distorted 
because  of  innate  personality  characteristics,  such  as  a 
high  degree  of  sensitivity  or  def ensiveness. 

As  I  noted  in  Fuller  v,  Candur  Plastics  Limited  (Ontario  Board  of  Inquiry, 


i 


I 


5 


Kerr,  1981),  at  8-9,  it  is  not 'sufficient  to  rebut  an  inference  of  discrim- 
ination that  the  respondent  is  able  to  suggest  just  any  rational  alternative 
explanation.    The  respondent  must  offer  an  explanation  which  is  credible 
on  all  the  evidence. 

In  summary,  there  are  three  questions  to  be  asked  in  turn  where  dis- 
crimination is  alleged  on  the  basis  of  circumstantial  evidence.     (1)  Does 
the  evidence  give  rise  to  a  prima  facie  inference  of  discrimination? 
(2)  Is  there  any  rationale  explanation  which  is  non -discriminatory?  (3) 
Is  any  such  rationale  explanation  credible  on  all  the  evidence? 

In  dealing  with  the  first  question,  does  a  prima  facie  inference  of 
discrimination  arise,      it  is  necessary  to  compare  the  case  in  dispute  with 
similar  incidents  involving  the  same  employer  to  determine  whether  differential 
treatment  has  occurred  between  cases  where  one  variable  is  a  prohibited 
ground  of  discrimination.     If  such  differential  treatment  has  occurred, 
the  incidents  have  to  be  analysed  to  ascertain  if  some  variable  other  than 
a  prohibited  ground  of  discrimination  explains  it. 

A  number  of  cases  of  unsatisfactory  work  performance  by  the  respondent's 
employees  were  referred  to  in  the  evidence.    One  case  was  that  of  Mr. 
Kikoutsis  who  was  unable  to  see  properly  and  as  a  result  did  not  do  adequately 
at  his  job  of  polishing.     While  the  respondent's  witness,  Mr.  Dea,  did  not 
himself  characterize  it  as  unsatisfactory  performance,  another  case  was 
that  of  Mr.  Pantikidis  who  would  involve  himself  in  tasks  he  was  not  competent 
to  perform.     Both  of  these  were  long  term  employees.    A  medium  term  employee, 
Mr.  James,  refused  to  fill  in  on  other  work  when  there  was  none  of  his 
regular  polishing  work  to  be  done.     Mr.  G.  Rousscs,  a  brother  to  Mr.  C.  Roussos, 
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spent  excessive  periods  of  time  talking  on  the  telephone.    Mr.  Kelly,  who 
was  assigned  to  assist  the  complainant  in  duplicating,  casting  and  investing, 
worked  too  slowly  as  he  attenpted  to  be  methodical.    Mr.  G.  Roussos  and 
Mr.     Kelly  were  relatively  short-term  employees. 

Of  the  employees,  including  the  complainant,  whose  work  was  unsatis- 
factory at  one  time  or  another,  Mr.  Kikoutsis  and  Mr.  Pantikidis  were 
assigned  to  other  work.    Mr.  James  and  Mr.  G.  Roussos  left  voluntarily, 
although  Mr.  G.  Roussos  later  went  to  work  for  a  related  company  and  was 
dismissed  on  the  initiative  of  the  respondent's  representatives  because 
of  the  fact  that  he  had  quit  without  notice.    Mr.  Kelly  and  the  complainant 
were  dismissed.     Prohibited  grounds  of  discrimination  were  present  as  a 
variable  in  these  incidents  in  that  Mr.  Kikoutsis,  Mr.  Pantikidis  and  Mr. 
G.  Roussos  were  of  Greek  origin,  while  Mr.  James,  Mr.  Kelly  and  the 
complainant  were  all  blacks  of  West  Indian  origin. 

Although  the  subsequent  history  of  Mr.  G.  Roussos*  case  has  some 
relevance  to  the  question  of  alternative  explanations  which  will  be 
discussed  below,  the  cases  of  voluntary  termination  prove  nothing  with 
respect  to  the  motivations  of  the  respondent.    This  leaves  the  four  cases 
of  Mr.  Kikoutsis,  Mr.  Pantikidis    Mr.  Kelly  and  the  complainant.     It  is 
striking  that  while  the  two  workers  of  Greek  origin  were  kept  in  employ- 
ment and  reassigned,  the  two  black  workers  of  West  Indian  origin  were 
dismissed. 

It  may  be  that  the  case  of  Mr.  Pantikidis  should  be  eliminated 
from  the  comparison  because  it  was  not  clear  that  the  respondent  preceived 
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his  ill-placed  enthusiasm  as  unsatisfactory  work  performance.    Mr.  Kelly's 
case  perhaps  should  also  be  eliminated  because  of  his  relatively  short 
service,  although  he  was  employed  some  16  months,  well  beyond  the 
respondent's  normal  probationary  period.    Thus,  it  is  questionable  whether 
the  respondent  can  claim  that  his  length  of  service  was  a  relevant  variable 
at  the  time  of  dismissal. 

If  these  two  cases  are  eliminated,  we  are  left  with  the  cases  of  Jlr. 
Kikoutsis  and  the  complainant.    A  specific  comparison  of  these  two  cases 
is  even  more  apt  because  in  both  cases  the  respondent's  representatives 
claimed  that  they  had  resorted  to  a  policy  of  seeking  to  redeploy,  rather 
than  dismiss,  a  long-term  employee  whose  performance  was  proving  unsatis- 
factory.   The  difference  between  the  cases,  it  was  said,  was  that  Mr. 
Kikoutsis  accepted  redeployment,  while  the  complainant  refused  it.  But 
it  is  also  striking  that  prohibited  grounds  of  discrimination  such  as  race 
and  colour  also  distinguish  these  two  cases. 

Whether  one  compares  the  four  cases  or  the  two,  there  is  a  difference 
in  treatment  which  correlates  with  the  race,  colour  and  place  of  origin 
of  the  employees  affected.    The  cases  are  sufficiently  similar  in  other 
respects  to  provide -a  prima  facie  basis  for  an  inference  of  discrimination 
and  call  for  an  explanation  from  the  respondent  for  the  differential  in 
treatment , 

This  brings  into  play  the  second  and  third  questions  whether  there 
is  a  rationale  alternative  explanation  and  whether,  if  there  is,  the 
explanation  is  credible.     It  is  convenient  to  deal  with  both  questions 
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together  in  relation  to  explanations  tendered  by  the  respondent. 

As  already  noted,  the  explanation  offered  for  the  dismissal  of  the 
complainant,  rather  than  redeployment,  was  that  the  complainant  refused 
an  offer  of  redeployment.    The  difficulty  vd.th  this  explanation  is  that 
there  is  no  evidence  that  it  ;vas  ever  made  clear  to  the  complainant  that 
the  alternative  to  redeployment  was  dismissal.     The  policy  claimed  by 
Mr.  Dea,  the  respondent's  President,  was  that  "they  looked  into  all 
possible  solutions"  to  avoid  dismissing  a  long  service  employee.  The 
fact  that  some  effort  was  made  to  redeploy  the  complainant  indicates  that 
he  was  considered  a  long  service  employee.     It  can  hardly  be  said  that  all 
possible  solutions  were  looked  into  when  the  complainant  was  not  even 
clearly  informed  as  to  his  options.    Since  the  treatment  of  the  complainant 
was  less  than  the  respondent's  own  policy  called  for,  I  conclude  that  his 
refusal  of  the  offer  of  redeployment  is  not  credible,  as  a 
rationale  explanation  of  the  difference  between  the  way  he  was  treated 
and  the  way  Mr.  Kikoutsis  was  treated. 

Another  explanation  offered  by  the  respondent  was  that  the  complainant 
had  previously  embarrassed  it  by  leaving  another  employer  without  notice 
after  Mr.  Dea  had  helped  to  find  him  a  position  with  that  employer.  The 
case  of  Mr.  G.  Roussos  is  relevant  here  because  he  had  left  the  respondent's 
employ  without  notice  and,  as  a  result,  Mr.  Dea  had  intervened  to  have 
him  dismissed  when  he  was  employed  by  a  related  company,  demonstrating  that 
the  respondent  dealt  similarly  with  an  employee  of  Greek  origin. 


{ 


I 


The  problem  with  this  explanation  is  that  the  respondent  re-employed 
the  complainant  after  it  was  told  that  he  had  quit  the  other  employer 
without  notice.     Whether  the  alleged  quitting  without  notice  actually 
occurred  or  not  is  irrelevant.     It  is  clear  that  the  respondent  did  not 
consider  it  grounds  to  refuse  to  hire  the  complainant  in  1976.    It  is  not 
credible  that  this  was  why,  three  years  later,  they  chose  not  to  treat 
him  consistently  with  Mr.  Kikoutsis. 

In  summary,  the  complainant  was  treated  differently  from  other 
employees  of  different  race,  colour  and  place  of  origin  in  circumstances 
which  were  otherwise  similar.    This  gives  rise  to  an  inference  that  his 
race,  colour  or  place  of  origin  was  a  factor  which  places  an  onus  on  the 
respondent  to  offer  a  credible  rationale  explanation  unrelated  to  these 
factors.    No  such  explanation  has  been  provided.     I  find,  therefore,  that 
at  least  one  and  probably  all  of  these  factors  formed  part  of  the  reason 
for  the  complainant's  dismissal  in  violation  of  section  4(1) (b)  of  The 
Ontario  Human  Rights  Code. 

THE  REMEDY 

Before  dealing  with  the  nature  of  the  remedy,  a  preliminary  question 
arises  in  that  a  remedial  order  against  Mr.  C.  Roussos  was  requested.  Mr. 
C.  Roussos  was  not  named  as  a  person  complained  against  on  the  complaint 
form,  but  he  was  named  in  the  allegations  in  the  particulars  of  the 
complaint  in  terms  which  alleged,  in  substance,  that  he  discriminated 
against  black  employees.     On  the  basis  of  this,  counsel  for  the  respondent 
requested  at  the  opening  of  the  hearing  that  he  be  allowed  to  be  present 
as  a  party  to  the  proceedings,  notwithstanding  that  he  was  likely  to  be 
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called  as  a  witness  and  that  an  order  was  being  made  excluding  witnesses 
on  the  request  of  counsel  for  the  respondent.     I  ruled  that  he  was  a 
party  within  the  meaning  of  section  18(l)Cd)  of  the  Code  and  entitled  to 
remain  in  attendance. 

In  my  view,  it  does  not  necessarily  follow  from  this  I'uling  that 
Mr.  Roussos  should  be  made  subject  to  a  remedial  order.    The  complaint  was 
on  a  form  which  has  been  prescribed  by  the  Commission  within  its  authority 
under  section  15(1)  of  the  Code.    As  the  form  is  structured,  persons  may 
be  alleged  to  have  contravened  the  Code,  within  the  meaning  of  section 
18(l)Cd),  either  by  being  named  as  a  person  complained  against  at  the 
head  of  the  form  or  by  being  named  through  the  factual  allegations  in  the 
portion  of  the  form  reserved  for  particulars.    Unless  a  person  is  named  at 
the  head  of  the  form,  however,  they  may  reasonably  believe  that  the  pro- 
ceeding is  not  actually  against  them.     In  ray  view,  merely  naming  a  person 
in  the  particulars  is  not  an  adequate  notice  that  a  remedy  is  claimed 
against  them  and  that  it  would  be  contrary  to  the  rules  of  natural  justice 
to  subject  such  a  person  to  a  remedial  order. 

I  do  not  think  this  conclusion  is  contrary  to  the  intent  of  section 
18(1)  of  the  Code  since  that  section  is  concerned  with  the  right  of 
persons  to  be  heard  in  the  proceedings,  not  their  liability.     Because  of 
the  potential  publicity  attending  a  hearing,  persons  named  in  the  complaint 
have  an  interest  in  being  heard,  even  if  they  are  not  liable  to  any  order. 

The  jurisdiction  to  make  an  order  arises  under  section  19.  This 
section  could  be  interpreted  as  authorizing  an  order  against  anyone 


11 


identified  as  a  party  for  the  purpose  of  section  18(1).    However,  it 
would  take  very  clear  language  to  persuade  me  that  this  should  be  read 
without  reference  to  the  rules  of  natural  justice. 

As  against  the  respondent,  the  complainant  is  entitled  to  loss  of 
wages  due  to  his  unlawful  dismissal.    His  wages  at  the  time  of  dismissal 
were  $230  per  week.     He  was  unemployed  from  his  dismissal  on  July  20, 
1979  until  early  in  1980.    However,  in  Septanber  or  October  of  1979  he 
turned  down  an  offer  of  a  job  for  $190  per  week  because  he  did  not  consider 
it  acceptable  alternative  employment  due  to  the  difference  in  pay.  Counsel 
for  the  Commission,  on  behalf  of  the  complainant,  claimed  $230  per  week 
from  July  20  to  October  1  and  $40  per  week  from  October  1  until  the 
complainant  found  full-time  employment  as  an  apartment  superintendent  in 
1980. 

In  view  of  the  evidence  of  the  complainant,  who  bears  the  onus  of 
proving  his  loss,  I  have  some  hesitation  in  allowing  full  compensation 
to  October  1  since  he  may  have  been  offered  the  alternative  employment 
in  September.    On  the  other  hand,  in  view  of  the  reduction  in  pay,  I 
think  he  was  justified  in  not  immediately  accepting  such  employment.  The 
duty  to  mitigate  is  one  to  act  reasonably  and  it  may  be  reasonable  to 
wait  for  a  better  alternative.     In  light  of  this,  I  would  find  the  complainant 
justified  in  waiting  until  October  1,  even  if  he  received  the  other  offer 
in  September. 

On  cross-examination,  the  complainant  testified  that  he  received 
some  temporary  employment  early  in  1980.    However,  this  clearly  paid 
less  than  the  $190  a  week  that  is  already  being  deducted  for  failure  to 
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mitigate,  so  it  does  not  affect  the  remedy.    Thus,  the  $40  per  week 
would  continue  to  February  1,  1980.    The  complainant's  salary  and  free 
rent  as  apartment  supervisor  would  seem  sufficiently  equal  in  value  to 
his  wages  with  the  respondent  to  constitute  full  mitigation  after 
February  1 .  ' 

For  loss  of  wages,  the  respondent  is  entitled  to: 

Mon.,  July  23  -  Fri. ,  Sept.  28  10  weeks  d  $230/wk  $2,300 
Mon.,  Oct.  1  -  Thurs.,  Jan.  31  17  4/5  weeks  @  $40/wk  $  712 

Total  $3,012 

There  was  no  evidence  whatsoever  as  to  the  injured  feelings  experienced 
by  the  complainant.    In-  the  absence  of  any  such  evidence,  I  see  no  basis 
for  an  award  under  this  head. 

The  complainant  asked  for  an  award  of  interest  on  the  loss  of  wages. 
In  principle,  I  would  be  prepared  to  make  such  an  award,  notwithstanding 
the  apparent  lack  of  precedent.     Interest  is  now  recognized  as  an  important 
component  of  adequate  compensation  for  an  injury.     It  would  fall  within  my 
jurisdiction  to  award  compensation  for  injury  under  section  19 (b)  of  the 
Code. 

However,  in  awarding  interest,  I  believe  a  Board  of  Inquiry  should 
be  guided  by  the  principles  set  down  in  section  36  of  the  Judicature  Act, 
R.S.O.  1980,  c.  113.    Under  that  section,  interest  does  not  accrue  until 
the  other  party  is  notified  of  a  claim,  unless  there  is  a  liquidated 
debt.    Since  a  claim  for  loss  of  wages  is  not  a  liquidated  claim,  interest 
should  only  run  from  the  date  the  respondent  receives  notice  of  the  claim. 
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Under  the  Human  Rights  Code  there  is  no  provision  for  immediate 
service  of  the  complaint  upon  the  respondent.    There  was  no  evidence  before 
me  as  to  when  the  actual  complaint  was  first  served  on  the  respondent. 
While  the  appointment  of  the  Board  is  to  be  notified  to  the  parties  forth- 
with when  it  is  made,  the  complaint  does  not  necessarily  accompany  this 
notice.    Thus,  the  only  definite  service  of  the  complaint  upon  the  respondent 
within  the  Board's  knowledge  was  in  company  with  the  notice  of  hearing. 
However,  if  interest  dates  from  the  service  of  the  notice  of  hearing,  it 
would  be  to  the  advantage  of  respondents  to  avoid  service  of  this  notice. 
The  effective  operation  of  Boards  of  Inquiry  under  the  Code  depends  heavily 
upon  acceptance  of  service  by  the  parties.     It  would  undermine  the  operation 
of  Boards,  therefore,  if  liability  for  interest  commenced  upon  service  of 
the  notice  of  hearing.     For  this  reason,  I  decline  to  award  interest  from 
that  date.    Since  evidence  before  me  does  not  show  any  other  date  on  which 
the  complaint  was  served  on  the  respondent,  I  am  unable  to  award  interest 
for  want  of  an  appropriate  starting  date. 

In  view  of  the  respondent's  failure  to  apply  its  personnel  policies 
consistently  without  regard  to  the  race,  colour  and  place  of  origin  of 
the  complainant,  this  is  also  an  appropriate  case  to  order  that  the  respon- 
dent post  a  copy  of  the  Ontario  Human  Rights  Commission's  placard  setting 
out  the  principles  of  the  Human  Rights  Code  on  each  employee  bulletin  board 
on  its  premises. 


14 


RELATED  MATTER 

It  appears  from  the  evidence  that,  prior  to  the  hearing  in  this 
matter,  Mr.  C.  Roussos  made  comments  to  some  of  the  other  employees  of 
the  respondent  suggesting  that  their  jobs  might  be  in  jeopardy  if  they 
testified  at  the  hearing.    Mr.  C.  Roussos  claimed  that  such  comments  were 
made  in  jest.    I'/hile  it  may  indeed  be  true  that  these  remarks  were  made 
as  an  attempt  at  humour,  it  could  easily  happen  that  the  persons  to  whom 
they  were  directed  would  take  them  seriously.    As  a  Board,  I  regard 
such  comments  as  intolerable,  even  if  they  were  intended  in  jest.  While 
any  attempt  to  carry  out  such  a  threat  would  be  a  violation  of  section  6 
of  the  Human  Rights  Code  and  could  be  the  subject  of  a  separate  complaint, 
in  light  of  the  evidence  I  am  concerned  that  the  mere  possibility  of  such 
proceedings  may  not  be  sufficient  protection  of  the  other  employees'  rights. 
Accordingly,  I  am  exercising  my  power  under  section  23(1)  of  the  Statutory 
Powers  Procedure  Act  to  make  an  order  to  prevent  the  abuse  of  the  process 
of  this  Board.     Under  this  power,  I  am  making  an  order  that  the  respondent 
and  its  servants  and  agents  desist  from  any  violation  of  section  6  of 
the  Human  Rights  Code  against  any  of  its  employees  who  testified  or  other\«.se 
participated  in  the  proceedings  in  this  matter. 
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ORDER 


For  the  reasons  set  out  above,  I  order  as  follows: 

1.  It  is  ordered  that  the  respondent  pay  to  the  complainant  $3,012  for 
loss  of  wages. 

2.  It  is  further  ordered  that  the  respondent  post  on  each  employee 
bulletin  board  on  its  premises  the  Ontario  F&iman  Rights  Commission's 
placard  setting  out  the  principles  of  The  Ontario  Human  Rights  Code. 

3.  It  is  further  ordered  that  the  respondent  and  its  servants  and 
agents  desist  from  any  violation  of  section  6  of  the  Ontario  Human  Rights 
Code  against  any  of  its  employees  who  testified  or  otherwise  participated 
in  the  proceedings  in  this  matter.     (A  copy  of  section  6  is  attached  to 
this  decision. ) 

DATED  at  Windsor,  Ontario,  this     2nd     day  of    December,  1981. 


Robert  W.  Kerr 
Board  of  Inquiry 


i-ramvoiqo-j*       o;  nr  noiiisq  van  v.^fvv  lori^' 


G.  No  person  shall, 

(a)  refuse  to  employ  or  to  continue  to  employ  any 
person ; 

(6)  threaten  to  dismiss  or  threaten  to  penalize  in  any 
other  way  any  person  in  regard  to  his  employment 
or  any  term  or  condition  thereof; 

(c)  discriminate  against  any  person  in  regard  to  hi* 
employment  or  any  term  or  condition  thereof;  or 

(i)  intimidate  or  coerce  or  impose  any  pecuniaiy  or 
other  penalty  upon  any  person, 

on  the  ground  that  such  person, 

(«)  has  made  or  may  make  a  complaint  under  this  Act; 

(/)  has  made  or  may  make  a  disclosure  concerning  the 
matter  complained  of; 

(g)  has  testified  or  may  testify  in  a  proceeding  under 
this  Act;  or 

{k)  has  partidpated  or  may  participate  in  any  other 
way  in  a  proceeding  under  this  Act.  R.S.O.  1970, 
c  318.  s.  S. 
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